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L  E  C  T  U  R  E. 


The  thirteen  British  American  colonies,  of  which  Pennsyl¬ 
vania  was  one,  and  which  afterwards  became  the  United  States 
of  America,  had  no  legal  connection  prior  to  the  Articles  of 
Confederation.  They  were  the  children  of  a  common  parent, 
but  had  been  emancipated,  and  had  gone  forth  every  one  to  a 
separate  and  distinct  settlement.  The  colonies  were  perfectly 
independent  of  each  other.  Their  constitution,  laws,  and  to 
some  extent  the  character  of  their  dependence  upon  the  mother 
country  were  different.  Some  were  mere  provincial  establish¬ 
ments,  which  depended  on  the  respective  commissions  issued  by 
the  Crown  to  the  governors;  others,  proprietary  governments, 
in  the  nature  of  feudatory  principalities,  with  all  the  inferior 
regalities  and  subordinate  powers  of  legislation,  which  formerly 
belonged  to  the  owners  of  counties  palatine ;  and  others,  again, 
charter  governments,  in  the  nature  of  civil  corporations.  (1  Bl. 
Com.  109.)  The  first  colonists  carried  with  them  to  their  re¬ 
spective  settlements,  so  much  of  the  laws  of  England  as  pleased 
them,  or  as  was  found  upon  trial  to  be  suited  to  their  new  cir- 


cumstances  and  condition.  They  abandoned  some  entirely; 
they  modified  others,  and  introduced  new  ones,  often  without 
express  legislation,  by  the  silent,  gradual,  yet  all-sufficient 
power  of  common  usage  and  consent.  The  times  of  settlement 
were  different;  the  state  of  the  countries  selected  for  settlement 
was  different;  the  views  and  objects  of  the  colonists,  their  reli¬ 
gious  and  political  principles  were  different.  Hence  there  was 
never  any  common  law  of  the  whole  territory  occupied  by  the 
several  colonies. 

Sir  William  Blackstone  fell  into  an  error,  when  he  asserted 
that  the  American  plantations  were  to  be  classed  as  ceded  or 
conquered  countries;  and  that  therefore  the  common  law  had 
no  allowance  or  authority  there.  On  the  contrary,  the  claim  of 
England  to  the  soil  was  made  by  her  in  virtue  of  discovery,  not 
conquest  or  cession.  The  Aborigines  were  considered  but  as 
mere  occupants,  not  sovereign  proprietors;  and  the  argument 
for  the  justice  of  taking  possession  and  driving  out  the  natives, 
was  rested  upon  the  ground,  that* a  few  wandering  hordes  of 
savages  had  no  right  to  the  exclusive  possession  and  enjoyment 
of  the  vast  and  fertile  regions,  which  were  laid  open  for  the 
improvement  and  progress  of  civilized  man,  by  the  discovery 
of  the  new  world.  Hence  the  true  principle  is,  that  which  is 
recognised  as  the  rule  of  new  settlements :  “that  if  an  unin¬ 
habited  country  be  discovered,  and  planted  by  English  subjects, 
all  the  English  laws  then  in  being,  which  are  the  birthright  of 
every  subject,  are  immediately  there  in  force.  But  this  must 
be  understood  with  very  many  and  very  great  restrictions. 
Such  colonists  carry  with  them  only  so  much  of  the  English 
law  as  is  applicable  to  their  own  situation,  and  the  condition  of 
an  infant  colony;  such,  for  instance,  as  the  general  rules  of  in¬ 
heritance,  and  of  protection  from  personal  injuries.  The  artifi- 
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cial  refinements  and  distinctions  incident  to  the  property  of  a 
great  and  commercial  people,  the  laws  of  police  and  revenue 
(such  especially  as  are  enforced  by  penalties),  the  mode  of 
maintenance  for  the  established  clergy,  the  jurisdiction  of  spiri¬ 
tual  courts,  and  a  multitude  of  other  provisions,  are  neither 
necessary  nor  convenient  for  them,  arid  therefore  are  not  in 
force.”  (1  131.  Com.  10S.) 

The  sources  of  the  Laws  of  Pennsylvania  may  be  stated  and 
classified  as  follows : 

1.  The  Common  Law  of  England  : 

2.  British  Statutes,  in  force  or  adopted  : 

3.  The  Common  Law  of  Pennsylvania  : 

4.  The  Constitution  of  the  Commonwealth,  and  Acts  of  the 
General  Assembly  : 

5.  The  Constitution  and  Laws  of  the  United  States. 

These  sources  are  here  arranged  in  their  historical  or  chrono¬ 
logical  order.  Of  course,  every  posterior  law  has  power  to 
abrogate  and  change  that  which  is  prior  in  time.  Hence  the 
potential  order  of  the  sources  is  the  reverse  of  the  chronological. 
It  need  scarcely  be  remarked,  that  the  two  last  named  are  as 
between  themselves  neither  in  chronological  nor  potential  order. 
They  are  necessarily  independent  and  concurrent.  The  Federal 
government  is  the  government  of  Pennsylvania,  resting  for  its 
authority  solely  upon  the  adoption  of  the  Constitution  of  the 
United  States  by  her  people  in  convention,  so  far  as  respects 
the  matters  entrusted  to  it.  Within  its  sphere  of  action,  but 
within  its  sphere  only,  has  it  any  power  to  abrogate  or  modify 
the  Constitution  or  Laws  of  the  State. 

The  Common  Law  of  England,  upon  which  all  these  other 
shoots  have  been  grafted,  is  a  trunk  of  venerable  age,  and  of 
sturdy  and  enduring  growth.  It  was  planted  originally  in  a 
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varied  soil.  The  people  of  England  were  a  people  of  mixed 
races.  In  the  main,  it  may  be  described  as  a  system  built  upon 
the  foundation  of  Feudalism,  with  large  materials  imported 
from  the  Roman  Code,  occasionally,  perhaps,  modified  by 
ancient  Celtic,  Saxon,  Danish,  and  Norman  laws  and  cus¬ 
toms.  Whether  feudalism  was  its  original  type,  or  was  the 
consequence  of  the  Norman  acquisition,  is  more  a  question  of 
curiosity  than  use  ;  as  if  the  latter  event  effected  a  change,  it 
certainly  went  to  the  very  fundamental  principles  of  the  whole 
system  of  jurisprudence.  That  all  lands  were  in  tenure,  and 
that  the  king  was  the  lord  paramount,  of  whom  mediately  or 
immediately  they  were  holden,  was  or  became  the  firm  and 
well  settled  corner-stone  of  the  whole  superstructure.  The 
influence  of  the  Roman  law  is  however  very  apparent  in  every 
part  of  the  pile.  How  indeed  could  it  well  have  been  other¬ 
wise,  when  we  reflect  that  Britain  was  under  the  dominion  of 
the  Romans  for  three  hundred  years ;  and  although  generally 
they  interfered  not  with  the  laws  of  the  tribes  or  people  whom 
they  subdued,  yet  wherever  they  settled  themselves  they  car¬ 
ried  with  them,  for  the  determination  of  their  own  controversies 
and  the  regulation  of  their  relations  and  property,  their  highly 
refined  and  even  to  this  day  much  admired  jurisprudence, — 
the  most  perfect  code  of  written  reason  the  world  ever  saw  ? 
Indeed,  it  seems  that  wherever  there  were  Roman  colonies, 
municipici,  or  settlements,  the  law  was  no  longer  territorial. 
When  the  Roman  Empire  of  the  West  was  finally  overthrown 
by  the  hordes,  which  issued  from  the  Northern  hives,  the  con¬ 
fused  intermixture  of  the  conquerors  the  conquered  and  the  ori¬ 
ginal  inhabitants  confirmed  the  existence  of  that  curious  system 
— so  discordant  to  modern  ideas — by  which  every  man  lived 
under  the  law  of  his  origin  on  the  father’s  side.  “It  often  hap- 


pens,”  said  a  cotemporary  writer,  “that  five  men,  each  under  a 
different  law,  may  be  found  walking  or  sitting  together.”  The 
striking  inconveniences  of  such  a  system,  not  merely  its  con¬ 
fused  and  uncertain  character,  but  its  frequent  and  embarassing 
questions  of  conflict,  were  soon  felt,  and  occasioned  its  universal 
and  speedy  abandonment.  But  it  was  to  be  expected  that  any 
territorial  system  succeeding  it  should  be  compounded  of  many 
and  diversified  elements.  “Our  laws,”  says  Lord  Bacon,  “are 
as  mixed  as  our  language.”  It  must  be  conceded  also  that  by 
far  the  largest  part  of  the  systems  thus  formed  never  received 
the  seal  of  express  legislative  enactment,  though  no  doubt  sta¬ 
tutes,  before  the  legal  time  of  memory,  now  obsolete,  gone  out 
of  use,  the  early  records  of  which  have  been  lost,  or  which 
perhaps  rested  originally  in  mere  parole,  had  no  small  share  in 
the  entire  work. 

This  was  the  system  which,  with  such  modifications  as  Bri¬ 
tish  statutes  had  then  introduced,  was  brought  with  them  by 
the  first  English  settlers  on  the  soil  of  Pennsylvania;  I  say  the 
first  English  settlers,  not  the  colonists  associated  under  the  great 
charter  of  William  Penn.  Indeed,  the  sixth  section  of  that 
instrument  cannot  be  considered  as  the  rule  for  determining 
what  was  or  was  not  the  extent  of  the  English  laws  adopted 
here.  As  far  as  I  am  informed,  it  has  never  been  so  considered. 
It  provided  merely,  “  that  the  laws  for  the  regulating  and 
governing  of  property  within  the  said  province,  as  well  as  for 
the  descent  and  enjoyment  of  lands,  as  likewise  for  the  enjoy¬ 
ment  and  succession  of  goods  and  chattels,  and  likewise  as  to 
felonies,  shall  be  and  continue  the  same  as  they  shall  be  for  the 
time  being,  by  the  general  course  of  the  law  in  our  kingdom  of 
England,  until  altered.”  Much  that  was  unquestionably  recog 
ntsed  and  adopted  cannot  be  brought  within  the  limits  of  this 
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language ;  and  it  includes  much  that  was  excluded.  It  appears 
accordingly  to  have  been  entirely  disregarded,  and  the  general 
principle  already  indicated  resorted  to  as  furnishing  the  true 
rule.  The  first  case  on  the  first  page  of  First  Dallas — without 
a  name — but  said  to  have  been  decided  in  1754,  confirmed 
what  had  no  doubt  long  before  been  well  settled.  “Adjudged 
by  the  Court,  that  the  statute  of  frauds  and  perjuries  does  not 
extend  to  this  province,  though  made  before  Wm.  Penn’s  char¬ 
ter;  the  Governor  of  New  York  having  exercised  a  jurisdiction 
here  before  the  making  of  that  statute,  by  virtue  of  the  word 
territories  in  the  grant  to  the  Duke  of  York,  of  New  York  and 
New  Jersey.” 

Upon  the  foundation  of  the  Common  Law  of  England,  the 
Common  Law  of  Pennsylvania  has  been  built.  Can  it  be 
doubted  by  any  one,  who  has  been  accustomed  to  trace  it  *o  its 
sources  in  an  impartial  and  philosophical  spirit,  that  feudalism 
is  still  its  corner-stone?  If  not,  when  and  where  has  this  mas¬ 
sive  foundation  been  dug  out,  and  something  else  substituted 
in  its  place  ?  It  has  indeed  been  mooted  as  a  question,  whether 
tenures  ever  existed  or  still  exist  in  Pennsylvania  ;  and  names 
venerable  in  our  legal  history  have  been  arrayed  on  both  sides 
of  this  curious  and  interesting  controversy.  An  examination 
of  the  question  has  brought  me  to  the  conclusion,  that  Penn¬ 
sylvania  was  originally  a  feudal  seignory — that  the  transfer 
of  the  rights  of  the  Penn  family  to  the  Commonwealth  and 
the  Declaration  of  Independence  of  the  Crown  have  placed 
the  Commonwealth  in  the  shoes  both  of  Penn  and  the 
Crown,  and  invested  them  with  the  character  of  lords  pa¬ 
ramount  of  the  feud  or  seignory — that  subsequent  legislation 
has  taken  away  or  modified  most  of  the  fruits  of  this  feudal 
tenure,  but  that  it  still  forms  the  broad  foundation  of  our 
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Sand  tides,  and  the  principles  of  that  system  have  been  and 
must  always  continue  to  be  referred  to  in  the  decision  of  cases 
not  reached  by  our  Acts  of  Assembly,  and  not  affected  by  such 
changes,  as  the  alteration  in  our  political  constitution  has  pro¬ 
duced. 

For  the  position  that  Pennsylvania  was  originally  a  feud  or 
seignory,  the  Great  Charter  is  itself  an  express  authority.  With¬ 
out  quoting  them  at  large,  it  will  be  sufficient  to  refer  to  the 
third,  seventeenth,  eighteenth  and  nineteenth  sections.  They 
settle,  as  far  as  language  can  settle  anything,  that  Penn  held  of 
the  Crown,  in  free  and  common  socage,  as  tenant  in  capite,  of 
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a  particular  honour,  “  as  of  the  castle  of  Windsor  in  the  county 
of  Berks  and  that  his  grantees  were  tenants  under  him  in  like 
socage  ;  and  that  such  grantees  or  tenants  might  also  make 
grants  and  feoffments  to  be  holden  of  them  :  the  statute  of  quia 
emptores  terrarum  (IS  Edw.  1,  c.  1),  which  forbade  subinfeu¬ 
dation  in  England,  being  expressly  declared  not  to  extend  to 
the  province.  It  is  true,  that  the  doctrine  of  non  obstantes,  as 
it  was  termed,  or  the  power  of  the  Crown  to  dispense  with  any 
statute  of  the  realm,  was  questioned  at  the  period  of  the  charter, 
and  fell  with  the  revolution  of  1688  ;  but  its  validity  and  appli¬ 
cability  could  not  be  doubted  in  this  instance,  as  the  adventurers 
under  Penn  took  with  them  just  such  laws  of  the  mother  coun¬ 
try  as  they  deemed  suited  to  their  new  circumstances,  and  the 
laws  of  the  mother  country  did  not  extend  to  the  colony  pro¬ 
pria  vigore.  Besides,  as  to  that  statute,  it  was  considered  that 
as  it  was  made  for  the  advantage  of  the  Chief  Lord  of  the  Fee, 
he  might  waive  a  provision  introduced  for  his  own  benefit. 
Subinfeudation  of  manor  lands  was  indeed  prohibited  by  the 
charter,  but  no  manors  in  the  proper  feudal  sense  were  ever 
erected ;  the  proprietary  tenths  or  reservations  being  only  norni- 


nally  manors.  The  statute  of  quia  emptores  was  not  in  force 
therefore  in  regard  to  any  lands  in  the  colony.  The  important 
case  of  Ingersoll  v.  Sergeant  (1  Whart.  337)  established  this 
point,  and  as  far  as  judicial  decision  can  be  relied  on  as  autho¬ 
rity  for  so  broad  and  general  position,  established  also  that  the 
relation  of  tenure  exists,  and  has  always  existed  in  Pennsylva¬ 
nia.  In  that  case  there  was  indeed  an  express  acknowledgment 
of  tenure,  in  the  shape  of  a  rent  reserved,  but  it  is  not  perceived 
that  this  materially  affects  the  general  question.  Prior  to  the 
statute  of  quia  emptores ,  the  feoffor  could  grant  either  to  hold 
of  himself,  or  immediately  of  his  superior  lord.  The  case 
might  indeed  be  presented  as  an  authoritative  determination, 
though  a  member  of  the  Court  who  made  the  decision  has 
expressed  a  different  view,  if  the  nature  of  the  matter  in  dis¬ 
pute  did  not  preclude  a  reliance  on  it  for  more  than  the  precise 
point  which  was  there  decided. 

That  up  to  the  period  of  the  Revolution,  the  tenants  of  land, 
whether  in  fee  simple  or  for  any  lesser  estate,  were  either  im¬ 
mediate  or  subfeudatories  of  the  Penn  family,  and  that  in  this 
condition  the  Revolution  found  them,  will  appear  from  the  con¬ 
sideration  of  certain  consequences  and  incidents  properly  be¬ 
longing  to  and  flowing  from  feudal  tenures  alone,  and  which 
prevailed  in  their  full  force  among  us. 

Thus  :  1.  The  forms  and  language  of  our  conveyances. 

By  the  act  of  28  May,  1715,  all  deeds  and  conveyances 
proved  or  acknowledged,  and  recorded,  are  to  have  the  same 
force  and  effect  here  for  the  giving  possession  and  seisin,  and 
making  good  the  title  and  assurance,  as  deeds  of  feoffment  with 
livery  and  seisin,  &c.  It  is  obvious,  that  prior  to  the  Act  of 
Frauds  and  Perjuries  of  21  March,  1772,  a  parole  feoffment 
with  livery  was  a  valid  conveyance  of  lands  ;  and  in  the  first 
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case  which  arose  upon  the  construction  of  the  Act  of  1715,  C, 
J.  M’Kean  said:  “The  legislature  has  at  various  periods,  and 
on  a  variety  of  subjects,  departed  from  feudal  ceremonies  and 
principles  in  relation  to  the  transfer  and  descent  of  property, 
but  in  the  present  instance,  the  Act  of  Assembly  meant  only  to 
give  to  a  grant  of  lands,  a  greater  effect  upon  the  estate,  on 
recording  the  deed,  than  could  previously  have  been  enjoyed 
without  livery  of  seisin.”  (. M'Kee’s  Lessee  v.  Pfout,  3  Dali. 
486.)  “The  object,”  says  C.  J.  Gibson,  “was  to  give  without 
the  aid  of  feudal  ceremonies,  the  legal  seisin  for  lawful  pur¬ 
poses.”  ( Desilver’s  Estate,  5  Rawle,  113.)  In  both  these  cases 
it  was  held  that  the  act  did  not  mean  to  give  a  common  deed 
without  livery,  the  tortious  effect  of  a  feoffment  with  livery. 
In  speaking  on  that  subject  in  Lyle  v.  Richards  (9  S.  &  R.  334), 
C.  J.  Tilghman  says:  “What  would  be  the  effect  of  a  feoffment 
with  livery  is  another  question,  and  I  give  no  opinion  on  it. 
It  is  a  kind  of  conveyance  out  of  use ;  indeed,  I  have  never 
heard  of  one  in  Pennsylvania.”  I  have  however  seen  an 
early  deed  for  a  lot  in  Philadelphia,  with  an  endorsement  of 
livery  of  seisin,  and  in  another  chain  of  title  met  with,  a  Letter 
of  Attorney  to  make  livery.  It  is  worthy  of  remark,  as  ob¬ 
served  by  C.  J.  Tilghman,  that  in  the  case  of  M’Kee  v.  Pfout, 
mentioned  before,  where  the  counsel  for  the  plaintiff  argued 
against  the  forfeiture,  it  was  taken  for  granted  by  them,  that  a 
feoffment  with  livery  would  have  occasioned  a  forfeiture,  nor 
did  any  intimation  to  the  contrary  fall  from  the  Court.  And 
Lyle  v.  Richards,  in  which  it  was  held  that  a  common  recovery 
suffered  by  tenant  for  life  was  an  effectual  bar  of  contingent 
remainders  dependant  thereon,  could  only  rest  on  the  extension 
of  the  feudal  principles  of  alienation  and  tenure  to  this  state. 

2.  Escheat.  The  Act  of  1700,  “an  act  for  ascertaining  the 
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descent  of  lands,  and  better  disposition  of  the  estates  of  persons 
intestate,”  ( Miller’s  Ed.  Laws,  App.  11,)  enacts  “that  in  case 
such  intestate  should  leave  no  known  kindred,  then  all  his 
lands,  tenements,  and  hereditaments  shall  descend  and  go  to  the 
immediate  landlord,  of  whom  such  lands  are  held,  his  heirs  and 
assigns,  and  if  held  immediately  of  the  proprietary,  then  to  the 
proprietary,  his  heirs  and  assigns.”  The  same  provision  is 
repeated  totidem  verbis  in  the  Act  of  1705,  “an  act  for  the 
better  settling  of  intestate’s  estates,”  {Ibid.  21,)  and  it  continued 
to  be  the  law  down  to  the  Revolution. 

3.  Forfeiture.  The  feudal  doctrine  of  corruption  of  blood 
by  attainder  of  treason  or  felony,  was  part  of  our  law.  “Its 
express  exclusion,”  says  Mr.  Rawle,  (Address  before  the  Law 
Academy,  24,)  “in  the  constitution,  proves  that  without  this 
humane  provision,  it  would  have  continued  in  full  force.”  By 
the  Act  31  May,  1715,  it  is  provided  that  upon  outlawry,  the 
offender  “from  that  time  shall  forfeit  and  lose  all  his  lands  and 
tenements,  goods  and  chattels,  which  forfeiture  and  all  other 
forfeitures  expressed  or  implied  by  the  said  judgments,  to  be 
given  upon  the  said  capital  offences  mentioned  in  this  act,  after 
such  criminal’s  just  debts  and  reasonable  charges  of  their  main¬ 
tenance  in  prison  are  deducted,  shall  go  one-half  to  the  governor 
for  the  time  being,  towards  support  of  this  government,  and  for 
defraying  the  charges  of  prosecution,  and  the  other  half  or  resi¬ 
due  thereof  to  such  criminal’s  wife  and  children.”  These  pro¬ 
visions  were  necessary  to  take  the  place  of  the  legal  result  of 
the  law  of  tenures,  which  upon  attainder  would  have  carried 
the  entire  lands  of  the  tenant  to  the  landlord  by  escheat  if  the 
express  enactment  in  regard  to  forfeiture  had  not  intervened. 

4.  Descents.  The  distinction  between  real  and  personal 
estate  has  always  been  as  strongly  marked  in  Pennsylvania  as 
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it  ever  was  in  England.  Our  doctrine  of  descents  is  still  founded 
on  the  feudal  seisin.  It  is  the  tenant  thus  seised  who  is  the 
propositus  in  the  line.  Seisina  facit  stipitem — not  actual,  to 
be  sure,  but  legal  seisin.  In  all  instances,  not  within  the  express 
scope  of  the  Acts  of  Assembly,  in  regard  to  the  distribution  of 
the  estates  of  intestates,  the  Courts  recurred  to  the  heir  at  com¬ 
mon  law.  Indeed,  this  continued  to  be  the  law  until  altered 
by  the  Act  of  8  April,  1S33,  and  is  the  law  still  as  to  the  legal 
estates  of  trustees,  and  until  the  Act  of  the  last  Assembly  as  to 
estates  tail.  So  the  heir  to  take  by  purchase  is  the  heir  at  com¬ 
mon  law  :  as  I  think  it  must  be  held  in  conformity  td  the  express 
decision  of  the  Supreme  Court,  in  Carter  v.  M’ Michael  (10  S. 
&  R.  429),  until  that  same  Court  shall  otherwise  decide.  The 
decision  in  that  case  is  express,  because  it  is  stated  as  the  very 
ground  of  the  judgment  of  the  Court  upon  the  construction  of 
the  will,  which  was  there  in  question. 

It  has  been  supposed  that  the  Revolution  worked  such  a 
change  in  our  law,  as  to  abolish  tenures  entirely.  Why  or  how 
has  never  been  distinctly  explained.  The  Revolution  was 
merely  a  change  of  the  political  government  of  the  province. 
The  general  effect  of  the  Declaration  of  Independence  upon 
all  the  colonies  was  to  substitute  the  people  of  each  state 
in  their  sovereign  capacity  for  the  Crown.  The  Penn  fa¬ 
mily  became  thereupon  the  feudatories  of  the  commonwealth. 
The  commonwealth  was  now  the  lord  paramount,  the  Penn 
family  tenants  in  eapite  under  them,  and  mesne  lords  in  regard 
to  their  grantees  and  those  deriving  title  through  them,  who  were 
the  tenants  paravail.  What  then  was  the  effect  of  the  Act  27 
June,  1779, commonly  called  the  Divesting  Act?  The  mesnality 
was  merged — the  subtenant  of  the  mesne  became  tenant  of  the 


16 


chief  lord,  and  the  feudal  tenure  continued  unaffected  in  other 
respects. 

It  has  already  been  intimated  that  this  opinion  has  not  been 
universal.  Judge  Brackenridge,  I  believe,  was  the  first  to  ex¬ 
press  a  contrary  view.  He  disposed  of  the  question  characte¬ 
ristically  with  a  flourish  and  a  scrap  of  poetry:  “God  forbid 
that  I  should  consider  it  (the  law  of  tenures)  as  introduced 
here.  This  vestige  of  the  iron  age  and  vassalage  of  the  iron 
crown,  our  republican  institutions  have  put  and  will  put  down  : 


“‘Si  qua  manent  sceleris  vestigia  nostri 
Irrita,  perpetua  solvent  formidine  terras.’  ” 

{Law  Misc.  424.)  Judge  Cooper,  in  his  translation  of  Justinian’s 
Institutes,  took  the  same  side,  as  did  Mr.  Gordon  in  his  work 
on  Decedents,  and  Judge  Huston  in  his  Treatise  on  the  Land 
Laws.  On  the  other  side  are  the  late  William  Rawle,  Judge 
Duncan,  Judge  Sergeant,  Judge  Kennedy,  and  Judge  Jones. 
It  might  perhaps  be  inferred,  from  the  opinion  of  C.  J.  Tilgh- 
man,  in  Lyle  v.  Richards  (9  S.  &  R.  333),  that  he  belongs  to 
the  latter  class.  “The  principles  of  the  feudal  system,”  said 
he,  “are  so  interwoven  with  our  jurisprudence,  that  there  is  no 
removing  them  without  destroying  the  whole  texture.”  In¬ 
deed,  that  case  may  be  considered  as  almost  a  judicial  determi¬ 
nation  of  the  point,  for  the  forfeiture  by  tenant  for  life  of  his 
estate,  by  attorning  to  a  stranger,  upon  which  the  decision 
turned,  is  a  pure  doctrine  of  the  feud.  But  there  are  expres¬ 
sions  of  that  eminent  jurist  in  another  case,  which  contradict 
this  opinion;  for  in  Grider  v.  Maclay  (11  S.  &  R.  231),  he 
said:  “  No  feudal  tenures  having  ever  existed  in  Pennsylvania, 
her  legislature  has  never  shown  an  anxiety  to  preserve  land 
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for  the  benefit  of  the  heir.”  A  similar  doubt  hangs  about  the 
opinion  of  the  late  Chief  Justice  Gibson-.  He  dissented  in  Lyle 
v.  Richards,  but  not  upon  principles  antagonistic  to  the  exis¬ 
tence  of  feuds.  He  insisted  rather  that  common  recoveries 
were  no  part  of  the  common  law,  and  had  not  been  introduced 
here.  The  doctrine  of  forfeiture  he  repudiated  as  adverse  to 
the  habits  and  feelings  of  our  country,  and  irreconcilable  to  the 
spirit  and  principles  of  our  civil  institutions.  In  Desilver's  Es¬ 
tate  (5  Rawle,  112),  however,  his  language  is,  “It  is  true  that 
our  property  is  allodial,  and  that  escheats  with  us  take  effect 
not  upon  principles  of  tenure,  but  by  force  of  our  statutes  to 
avoid  the  uncertainty  and  confusion  inseparable  from  the  recog¬ 
nition  of  a  title  founded  in  priority  of  occupancy.”  Yet  this 
seemingly  unequivocal  expression  is  somewhat  qualified  by  him 
in  M’Call  v.  Neely  (3  Watts,  71) :  “  Though  our  property,”  he 
remarks,  “is  allodial,  yet  feudal  tenures,  by  which  this  peculiar 
effect  of  a  disseisin  is  produced,  may  be  said  to  exist  among  us 
in  their  consequences  and  the  qualities  which  they  originally 
imparted  to  estates ;  as  for  instance,  in  precluding  every  limita¬ 
tion  founded  on  an  abeyance  of  the  fee.”  And  in  a  much 
earlier  case,  Huhley  v.  Vanhorne,  (7  S.  &  R.  1S8),  he  seems  to 
consider  feudal  tenures  to  have  existed  until  the  Revolution, 
and  to  have  fallen  with  colonial  dependence.  “The  province,” 
says  he,  “was  a  fief  held  immediately  from  the  Crown,  and  the 
Revolution  would  have  operated  very  inefficiently  towards  com¬ 
plete  emancipation,  if  the  feudal  relation  had  been  suffered  to 
remain.”  He  is  speaking  of  the  construction  of  the  Divesting 
Act,  but  so  far  as  the  private  estates  of  the  proprietaries  are 
concerned,  they  rest  on  the  same  footing  as  others.  It  is  worth 
while  to  observe,  that  C.  J.  Gibson  concurred  in  the  judgment, 
in  Ingersoll  v.  Sergeant,  without  expressing  any  dissent  from 
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She  principles  upon  which  it  was  rested,  and  in  Hileman  r. 
Sons  laugh  (13  P.  S.  K.  351),  delivered  a  masterly  defence  of  the 
the  rule  in  Shelley’s  case,  admitting  it  to  be  of  feudal  origin* 
and  dependent  on  feudal  principles.  “It  is  part  of  a  system, 
an  artificial  one,  it  is  true,  but  still  a  system  and  a  complete 
one.” 

Judge  Huston  also  appears  to  have  adopted  the  idea,  that 
although  feudal  tenures  existed  before  the  Revolution,  they 
ceased  about  that  time ;  not  by  any  virtue  in  the  event  itself* 
but  in  consequence  of  the  tenth  and  eleventh  sections  of  the 
Act  9  April,  178-1,  the  Act  establishing  the  Land  Office.  The 
tenth  section  prescribes  the  form  in  which  patents  shall  issue* 
and  the  eleventh  section  enacts  that  “all  and  every  the  land  or 
lands  granted  in  pursuance  of  this  act,  shall  be  free  and  clear 
of  all  reservations  and  restrictions  as  to  mines,  royalties,  quit 
rents,  or  otherwise,  so  that  tire  owners  thereof  respectively 
shall  be  entitled  to  hold  the  same  in  absolute  and  unconditional 
property  to  all  intents  and  purposes  whatsoever,  and  to  all  and 
all  manner  of  profits,  privileges,  and  advantages  belonging  to 
or  accruing  from  the  same,  and  that  clear  and  exonerated  from 
any  charge  or  incumbrance  whatsoever,  excepting  the  debts  of 
the  said  owner,  and  excepting  and  reserving  only  the  fifth  part 
of  all  gold  and  silver  ore,  for  the  use  of  this  commonwealth,  to 
be  delivered  at  the  pit’s  mouth,  clear  of  all  charges.”  “  Per¬ 
haps  these  two  sections,”  says  Judge  Huston,  “  together  with 
the  Act  of  1779,  divesting  the  proprietary  estate,  and  vesting  it 
in  this  commonwealth,  have  entirely  changed  the  tenures  of 
lands.  Under  the  proprietary,  they  were  in  the  main  feudal : 
are  they  now  so  in  any  respect,  any  more  than  lands  in  the 
Western  States,  and  sold  under  Acts  of  Congress?  and  like  the 
latter,  dependant  on  the  laws  and  contracts  between  the  State 


19 


and  the  purchasers?  Even  escheats  depend  on  acts  of  the 
Legislature,  and  not  in  any  wise  on  feudal  principles.  I  know 
there  are  lawyers  to  whom  this  will  appear  strange.  But  is  it 
the  fair  meaning  of  the  enactments?  To  go  at  large  into  this 
subject  is  perhaps  not  within  the  scope  of  my  plan,  and  would 
require  more  discussion  than  is  consistent  with  a  note.  But  I 
have  thought  much  on  the  subject,  and  thought  it  worthy  of 
suggestion.”  (Huston  on  Land  Titles,  314,) 

Judge  Huston  was  one  of  a  class  of  lawyers  now  fast  passing 
away,  who  made  the  Land  Laws  their  especial  study,  as  it  was 
from  controversies  arising  under  them,  they  earned  their  repu¬ 
tations  and  their  fortunes.  His  opinions,  therefore,  upon  such 
a  subject,  are  entitled  to  very  grave  consideration.  As  to  the 
operation  of  the  Divesting  Act,  it  has  been  already  adverted  to. 
Of  itself,  it  produced  no  change  in  tenures.  If  it  operated  in 
conjunction  with  the  Act  of  17SL,  it  could  only  be  on  titles 
which  originated  under  and  subsequent  to  that  Act;  and  the 
logical  conclusion  would  be,  that  one-half  of  the  lands  in  the 
State  would  be  feudal,  and  the  other  half  allodial.  It  would 
require  something  more  than  argumentative  inference  from 
general  legislative  language,  to  warrant  a  doctrine  which  would 
lead  to  such  results.  As  to  the  form  of  the  patent,  it  contains 
an  express  authority  in  favour  of  the  existence  of  some  tenure, 
though  it  may  be  but  nominal  ;  for  after  the  usual  words  ha¬ 
bendum  et  tenendum ,  it  says  in  a  parenthesis  “  Here  insert  the 
tenure  and  reservation,”  and  although  theeleventh  section  does 
provide  that  the  grantees  shall  be  entitled  to  hold  the  same  in 
absolute  and  unconditional  property,  that  is  but  in  ordinary, 
not  perhaps  strictly  technical  language,  saying  no  more  than 
what  is  practically  the  effect  of  every  grant  of  a  fee-simple 
absolute.  And  admitting  that  the  Act  expressly  abolished 


fealty  and  all  other  feudal  services,  which  indeed  existed  bit! 
nominally,  even  under  the  proprietary,  that  no  more  destroyed 
the  tenure  than  did  the  statute  of  Car.  II.,  the  tenure  of  Grand 
Sergeanty,  by  taking  away  all  but  its  honorary  services.  The 
splendid  rewards,  which  were  bestowed  in  grants  of  land  upon 
the  conquerors  of  Blenheim  and  Waterloo,  it  is  well  known, 
were  and  still  are  held  of  the  Crown  of  England  by  this  tenure. 
The  same  remark  may  be  hazarded  as  to  the  fruit  of  escheats. 
The  entire  abolition  of  them  would  not  have  abolished  the 
tenure;  much  less  merely  directing  that  instead  of  reverting  to 
the  immediate  landlord,  they  shall  go  at  once  to  the  chief  lord 
of  the  fee  ;  a  change  suggested  by  obvious  reasons,  when  now 
the  people  in  their  sovereign  capacity  are  the  chief  lords  of  the 
fee.  The  grantor  in  fee  simple  having  usually  received  the 
full  consideration,  without  any  reference  to  the  possibility  of 
reverter  by  escheat — a  possibility  too  rare  to  be  the  subject  of 
any  calculation  as  to  value — it  was  more  reasonable  and  just, 
that  the  inheritance  falling  for  want  of  heirs,  should  return  to 
the  common  stock. 

The  question,  which  has  been  thus  briefly  discussed,  is  not 
one  of  mere  speculation.  It  has  the  most  important  practical 
bearings  upon  the  law  in  all  its  branches.  It  is  in  truth  the 
the  key  note  of  the  melody.  The  view  which  the  jurist  takes 
of  this  point,  determines  to  what  school  he  belongs,  and  neces¬ 
sarily  colours  and  influences  more  or  less  all  his  professional 
opinions  and  habits  of  thought  and  investigation.  The  system 
of  Legal  education  is  of  course  equally  controlled  by  it.  If  the 
position  we  have  taken  be  the  sound  one,  then  the  student  must 
still  be  directed,  at  any  early  period  of  his  reading,  to  become 
perfectly  familiar  with  the  fundamental  law  of  tenures  and 
estates ;  and  Coke  upon  Littleton  will  have  that  estimation  as 


an  institute  of  legal  education  which  it  once  had,  and  which  it 
appears  unfortunately  of  late  years  in  some  measure  to  have 
lost.  “  The  best,  the  easiest,  and  the  shortest  way  for  a  man 
to  be  educated  and  formed  to  be  a  lawyer,  is  to  make  himself 
master  of  Lord  Coke’s  Commentaries  on  Littleton’s  Tenures.” 
It  is  the  language  of  C.  J.  Reeve  which  I  have  used,  and  his 
professional  character  gives  weight  to  his  deliberately  expressed 
opinion  upon  such  a  subject. 

The  Common  Law  of  England  thus  in  force  as  the  substratum 
of  our  jurisprudence,  has  undoubtedly  received  important  modi¬ 
fications  in  its  adoption  in  this  State.  “  It  is  one  of  the  noblest 
properties  of  this  common  law,  that  instead  of  moulding  the 
habits,  the  manners,  and  the  transactions  of  mankind  to  in¬ 
flexible  rules,  it  adapts  itself  to  the  business  and  circumstances 
of  the  times,  and  keeps  pace  with  the  improvements  of  the 
age.”  (C.  J.  Gibson,  in  Lyle  v.  Richards,  9  S.  &  R.  351.) 

There  grew  up  among  the  early  settlers,  by  general  consent, 
certain  usages  or  general  customs,  to  be  distinguished  carefully 
from  local  and  particular  customs,  which  were  never  allowed. 
They  were  founded,  in  the  first  instance,  upon  the  general 
sense  of  their  convenience,  and  a  tacit  understanding  that  they 
should  be  regarded  as  the  law,  and  from  time  to  time  have 
been  recognised  and  confirmed  by  the  Courts.  A  few  cases 
will  best  illustrate  this  position.  Thus,  the  right  of  the  tenant 
of  a  term  certain  after  the  expiration  of  his  lease  to  the  way 
going  crop  was  first  set  up  in  opposition  to  the  English  law  of 
emblements,  by  the  evidence  of  witnesses  that  it  was  the  cus¬ 
tom  of  the  country.  ( Diffedorffer  v.  Jones,  in  17S2,  cited  in 
Stullz  v.  Dickey,  5  Binn.  2S9.)  Being  not  a  local  or  particular 
but  a  general  custom,  this  course  was  not  accordant  with  prin¬ 
ciple  :  it  ought  to  have  been  judicially  noticed.  It  is  at  present 


tso  regarded;  and  the  Supreme  Court  have  expressly  decided, 
that  it  is  not  now  competent  to  submit  to  a  jury,  upon  the  tes¬ 
timony  of  witnesses  as  to  the  custom,  any  question  as  to  its 
extent  and  application;  as  for  example,  whether  the  straw 
is  a  constituent  part  of  the  way  going  crop  ( Craig  v.  Dale,  1 
W.  &  S.  509 ;  Iddings  v.  Nagle,  2  W.  &  S.  22) :  and  they  have 
held  as  a  matter  of  law,  that  it  does  not  apply  to  spring  grain. 
( Demi  v.  Bossier,  1  P.  II.  224.)  In  regard  to  the  question, 
whether  there  were  markets  overt,  it  was  acknowledged  that 
their  efficacy  in  passing  a  title  to  lost  or  stolen  property  was 
part  of  the  common  law  of  England;  but  it  was  said  that  in 
this  government  we  had  no  such  ancient  law  or  custom.  On 
the  contrary,  the  uniform  determination  of  courts  of  justice  had 
rejected  such  an  usage,  whenever  it  had  been  relied  on,  and 
great  inconveniences  would  have  arisen  from  adopting  it.  ( Ho - 
sack  v.  Weaver,  1  Yeates,  479.)  A  similar  instance  arising  at 
a  very  early  day,  is  the  judicial  recognition  of  the  usage  to  bar 
the  wife’s  dower,  or  convey  her  estate  by  a  .simple  deed,  with 
or  without  an  acknowledgment  and  separate  examination  of 
the  wife.  [Davcy  v.  Turner,  1  Dali.  11;  Lloyd  v.  Taylor,  1 
Dali.  17.)  A  still  more  remarkable  case,  was  the  introduction 
of  slavery  into  the  province,  and  that,  too,  with  curious  modi¬ 
fications.  It  appears  that  there  were  in  Pennsylvania  two 
species  of  slavery  derived  from  birth;  the  one  being  a  slavery 
for  life,  the  other  for  thirty-one  years.  The  latter  took  place 
where  a  child  was  born  of  a  white  mother  by  a  black  father. 
The  usage  in  such  case  was  to  hold  the  issue  in  slavery  till  the 
age  of  thirty-one  years,  in  consequence  of  its  base  birth.  ( Res - 
publica  v.  Negro  Betsy,  1  Dali.  469.)  In  like  manner,  the 
right  of  an  executor  to  a  reasonable  compensation,  and  the  im¬ 
portant  consequence  that  independently  of  legislative  enactment, 
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he  has  always  been  a  trustee  for  the  next  of  kin,  as  to  all  the 
personal  property  of  the  testator  undisposed  of  by  will,  was 
rested  upon  an  uninterrupted  usage  as  far  back  as  the  testa¬ 
mentary  law  could  be  traced.  ( Wilson  v.  Wilson,  3  Binn.  557.) 
So  a  widow  was  held  to  be  entitled  to  dower  of  a  trust  estate, 
the  anomalous  doctrine  of  the  English  Courts  upon  that  subject 
never  having  been  adopted  in  usage.  ( Shoemaker  v.  Walker, 
2  S.  &  R.  554.)  And  upon  the  same  grounds,  it  was  judicially 
recognised  that  the  common  law  doctrine,  that  fresh  water 
rivers,  in  which  the  tide  does  not  ebb  and  flow,  belong  to  the 
owners  of  the  banks,  has  never  been  applied  to  the  Susque¬ 
hanna,  and  other  large  rivers  in  Pennsylvania.  ( Carson  v. 
Blazer,  2  Binn.  475.) 

Many  British  statutes,  of  a  date  prior  to  the  first  settlement 
of  the  country,  have  been  silently  repudiated ;  others  adopted 
only  partially;  while  some  few,  enacted  long  after  the  date  of 
the  settlement,  have  been  substantially,  though  not  formally 
received  and  acted  on.  Thus,  as  an  example  of  the  first  class, 
the  statutes  of  maintenance  may  be  mentioned  ;  though  to  some 
extent  they  were  but  in  affirmance  of  the  common  law.  From 
the  equality  of  condition  of  persons  in  this  country,  there  was 
no  danger  of  maintenance  from  the  interference  of  powerful 
individuals,  and  the  abundance  and  cheapness  of  land,  rendered 
it  necessary  to  admit  of  its  transfer  with  almost  the  same  faci¬ 
lity  as  personal  property.  Hence  it  was  never  an  objection  to 
a  conveyance  of  land  in  Pennsylvania,  that  the  grantor  was 
out  of  possession  at  the  time.  ( Stoever  v.  Lessee  of  Whitman, 
6  Binn.  41b.)  In  the  second  class  is  the  statute  of  Charitable 
Uses,  43  Eliz.  c.  4,  which  empowers  the  Lord  Chancellor  to 
issue  commissions  to  inquire  into  and  to  decree  the  execution  of 
such  uses.  As  we  were  without  a  Court  of  Chancery,  this 
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statute  could  not  be  literally  in  force;  yet  the  principles  adopted 
by  the  English  Courts  of  Equity,  in  the  construction  of  the 
statute  were  considered  as  obtaining  here,  not  by  force  of  the 
statute,  but  as  part  of  our  common  law.  ( Witman  v.  Lex,  17 
S.  &  R.  88.)  Yet  this  adoption  has  not  extended  to  all  the 
rules  and  principles  upon  which  charities  are  administered  by 
the  Chancellor.  The  doctrine  of  cy  pres,  by  which  if  the  inten¬ 
tion  of  the  donor  could  not  be  actually  or  legally  carried  into 
execution  the  discretion  was  exercised  of  appropriating  the 
property  to  some  other  charity  supposed  to  be  as  near  as  pos¬ 
sible  to  his  intention,  has  been  expressly  repudiated.  “No 
court  here,”  says  C.  J.  Gibson,  in  the  Methodist  Church  v. 
Remington  (1  Watts,  226),  “possesses  the  specific  power  neces¬ 
sary  to  give  effect  to  the  principle  of  cy  pres,  even  were  the 
principle  itself  not  too  grossly  revolting  to  the  public  sense  of 
justice,  to  be  tolerated  in  a  country  where  there  is  no  ecclesias¬ 
tical  establishment.”  Of  the  last  class,  cases  of  statutes  subse¬ 
quent  in  date  to  the  colonial  settlement,  several  are  to  be  found 
in  the  report  of  the  judges  upon  that  subject.  The  statute  of  9 
Anne,  c.  20,  as  to  Writs  of  Mandamus,  and  informations  in  the 
nature  of  a  Quo  Warranto,  may  be  mentioned  as  illustrative 
of  the  class.  “  That  statute,”  says  C.  J.  Gibson,  “  was  not 
extended  to  Pennsylvania  by  adoption,  and  ratified  by  our  act 
to  name  the  laws  in  force  at  the  Revolution,  but  the  substance 
of  it  has  been  adopted  as  a  part  of  our  common  law.”  ( Com¬ 
monwealth  v.  Burrell,  7  Barr.  35.) 

There  are  cases,  also,  in  which  the  general  spirit  of  our  insti¬ 
tutions  has  been  considered  as  modifying  the  common  law. 
Thus  the  punishment  of  the  ducking  stool,  affixed  by  the  law 
of  England  to  the  offence  of  being  a  common  scold,  was  held  to 
have  been  silently  abrogated.  It  was  rejected  as  not  accommo- 


dated  to  the  circumstances  of  the  country,  and  against  all  the 
notions  of  punishment  entertained  by  this  primitive  and  humane 
community ;  and  though  they  adopted  the  common  law  doc¬ 
trines  as  to  inferior  offences,  yet  they  did  not  follow  their 
punishments.  ( James  v.  The  Commonwealth,  12  S.  &.  R.  220.) 
Perhaps  no  more  instructive  illustration  of  the  power  thus 
exercised  by  the  silent  legislation  of  the  people,  can  be  pre¬ 
sented,  than  is  afforded  by  the  case  of  The  Guardians  of  the 
Poor  v.  Greene  (5  Binn.  554),  in  which  it  was  held,  that  a 
clergyman  who  officiates  as  such,  is  not  bound  to  serve  as  a 
Guardian  of  the  Poor.  “  Every  country,”  says  C.  J.  Tilghman, 
“  has  its  common  law.  Our’s  is  composed  partly  of  the  com¬ 
mon  law  of  England,  and  partly  of  our  own  usages.  When 
our  ancestors  emigrated  from  England,  they  took  with  them 
such  of  the  English  principles  as  were  convenient  for  the 
situation  in  which  they  were  about  to  place  themselves.  It 
required  time  and  experience  to  ascertain  how  much  of  the 
English  law  would  be  suitable  to  this  country.  By  degrees,  as 
circumstances  demanded,  we  adopted  the  English  usages,  or 
substituted  others  better  suited  to  our  wants,  till  at  length, 
before  the  time  of  the  Revolution,  we  had  formed  a  system  of 
our  own,  founded  in  general  on  the  English  constitution,  but 
not  without  considerable  variations.  In  nothing  was  this  varia¬ 
tion  greater  than  on  the  subject  of  religious  establishments. 
The  minds  of  William  Penn  and  his  followers  would  have 
revolted  at  the  idea  of  an  established  church.  Liberty  to  all, 
preference  to  none:  this  has  been  our  principle,  and  this  our 
practice.  But  although  we  had  no  established  church,  yet  we 
have  not  been  wanting  in  that  respect,  nor  niggards  of  those 
privileges,  which  seem  proper  for  the  clergy  of  all  denomina¬ 
tions.  It  has  not  been  our  custom  to  require  the  services  of 
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clergymen  in  the  offices  of  constables,  overseers  of  the  high¬ 
ways  or  of  the  poor,  jurors,  or  others  of  a  similar  nature.  Not 
that  this  exemption  is  founded  on  any  Act  of  Assembly,  but  on 
an  universal  tacit  consent.” 

A  very  large  and  most  important  branch  of  our  jurisprudence 
is  yet  to  be  mentioned,  which  must  be  referred  for  its  origin  to 
the  same  source, — tacit  adoption  by  the  courts  and  people. 
Equity  is  part  of  the  common  law  of  Pennsylvania.  ( Pollard 
v.  Shaffer,  1  Dali.  211.)  It  may  perhaps  be  traced  in  the  first 
instance,  to  acts  of  the  Provincial  Assembly,  investing  the  courts 
with  power  to  hear  and  determine  all  cases  in  Equity,  which, 
though  repealed  from  time  to  time  by  the  Crown,  remained  in 
force  according  to  the  provision  of  the  charter,  until  so  repealed. 
But  in  spite  of  such  repeal,  the  Courts  went  on  to  exercise  such 
powers,  adapting  with  admirable  skill  the  comparatively  cum¬ 
brous  process  of  the  common  law  courts,  to  attain  the  purposes 
of  a  bill  and  decree  in  Equity.  An  historical  examination  of 
the  cases  would  show  how  gradually  this  system  proceeded 
without  legislative  interposition,  until  it  arrived  at  a  point  which 
left  little  to  be  desired,  and  which,  though  it  naturally  prepared 
the  way  for  the  subsequent  introduction  of  chancery  forms  and 
proceedings,  may  well  induce  the  doubt  whether  the  heteroge¬ 
neous  concurrence  of  the  two  systems  has  really  been  any  im¬ 
provement.  By  recurring  to  the  principles  of  Equity,  as  rules 
of  decision  in  the  ordinary  common  law  actions — especially  the 
all-pervading  one,  that  whatever  a  chancellor  would  decree  to 
be  done,  a  court  of  law  in  Pennsylvania  will  consider  as  actually 
done — by  permitting  equitable  grounds  of  relief  to  be  made  the 
subject  of  a  special  declaration — by  recognising  the  same  prin¬ 
ciples  in  pleas  and  defences,  especially  regarding  the  plea  of 
payment,  with  leave  to  give  special  matter  in  evidence,  as  in 
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effect  a  bill  by  defendant  for  relief,  and  a  prayer  for  an  injunc¬ 
tion — and  lastly,  by  so  moulding  the  verdict,  and  controlling 
the  execution,  as  to  accomplish  the  ends  of  a  decree,  and  espe¬ 
cially  by  the  employment  for  this  purpose  of  conditional  ver¬ 
dicts  to  enforce  the  specific  execution  of  contracts,  it  is  difficult 
to  see  what  really  valuable  objects  of  separate  chancery  juris¬ 
diction  were  not  substantially  attained.  Yet  this  whole  system 
grew  up — stone  by  stone — by  what  Mr.  Bentham  would  term 
“judge-made  law,” — yet  it  was  really  nothing  elsebut  the  natural 
and  legitimate  growth  and  expansion  of  principles  early  adopted 
by  the  people  themselves,  and  carried  out  by  the  courts,  as  the 
rightful  expositors  of  this  common  law  or  general  understand¬ 
ing.  A  few  Acts  of  Assembly,  conceived  in  the  spirit  of  the 
same  system,  to  extend  the  powers  of  the  courts  in  some  cases 
in  which  the  common  law  process  was  inefficient,  would  have 
completed  a  structure  of  which  Pennsylvania  might  have  been 
justly  proud.  The  general  introduction  of  chancery  forms  and 
jurisdiction — in  other  words,  constituting  a  distinct  equity  side 
to  the  courts — has  not  affected  the  equitable  powers  of  the  tri¬ 
bunals,  previously  exercised  through  common  law  forms,  and 
we  have  thus  a  hybrid  system,  which  can  hardly  be  expected 
to  work  with  perfect  symmetry  and  harmony  in  all  its  parts. 

Wide  indeed  is  the  scope  of  study  and  practical  duty  laid 
open  before  the  student  and  practitioner  of  the  Laws  of  Penn¬ 
sylvania.  In  the  profession  in  England  there  is  much  division 
and  subdivision  in  the  different  branches  of  science  and  prac¬ 
tice.  But  with  us — besides  in  the  first  place  a  knowledge  of 
the  principles  of  the  common  law,  and  of  practice,  pleading  and 
evidence  in  the  common  law  courts,  of  equity  jurisprudence  and 
of  chancery  process  and  pleading,  as  a  separate  system — it  is 
necessary  to  understand  the  operation  and  application  of  both 
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these  systems  intermingled  in  a  mixed  forum  of  Law  and 
Equity.  To  this  add  t hat  the  advocate  in  our  American  Courts 
must  be  acquainted  with  International  Law,  and  especially 
with  that  branch  resting  upon  the  comity  of  independent  sove¬ 
reignties,  which  we  term  the  Conflict  of  Laws,  with  the  rules 
and  practice  of  the  Admiralty,  and  with  the  all-important  de¬ 
partment  of  political  science  which  has  grown  up  in  conse¬ 
quence  of  our  written  constitutions,  State  and  Federal.  Surely, 
earnest,  constant,  and  uninterrupted  application  is  demanded, 
in  preparation  for  practice,  in  this  Country  and  in  this  State. 
It  may  be  confidently  affirmed,  that  a  division  of  labour  in  our 

science,  however  practically  convenient,  is  not  desirable,  with 
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reference  to  the  character,  reputation,  and  influence  of  the  pro¬ 
fession.  Enlarged  and  liberal  views  upon  all  questions — habits 
of  extended  investigation — and  a  familiar  acquaintance  with 
our  varied  legal  literature,  are  necessary  to  enable  the  lawyer 
to  answer  the  ever  varying  demands  made  upon  his  intellectual 
resources.  Engraved  upon  the  door  of  his  book-case  must  be  the 
motto,  “  Nulla  dies  sine  linea.”  Neither  business  nor  pleasure 
should  be  allowed  to  interfere  with  some  course  of  systematic 
study.  We  are  inclined  to  say  of  every  past  age,  “there  were 
giants  in  those  days.”  But  he  that  has  looked  most  closely 
into  the  history  of  the  world,  will  be  prepared  to  admit  that,  by 
the  arrangements  of  an  all-wise  Providence,  the  characters  of 
men  are  generally  adapted  to  the  times  in  which  they  live. 
The  men,  who  dig  and  lay  the  foundation  stones  of  some  colos¬ 
sal  pile,  are  not  the  same  in  character  with  those  who  design 
and  execute  its  capitals  or  architrave.  It  is  the  nature  of  the 
human  mind  to  be  formed  and  moulded  by  the  character  of  its 
pursuits.  Hence  great  revolutions  produce  great  heroes — 
periods  of  wealth  and  peace  demand  men  of  other  moulds. 
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We  may  appear  to  be  the  creatures  of  circumstances,  but  the 
Providence,  which  notes  the  fall  of  a  sparrow,  assigns  to  each 
one  his  place  and  station.  We  all  have  our  parts  a'lotted  in 
that  single,  though  apparently  shifting  scene  of  the  great  drama 
of  time,  in  which  we  appear,  walk  or  strut  our  brief  hour,  and 
then  retire.  It  may  be  humiliating  to  our  pride  to  acknowledge 
it,  but  it  is  true,  that  of  every  thousand  educated  men,  the 
memory  of  nine  hundred  and  ninety-nine  survives  not  the 
generation  in  which  they  live,  beyond  the  circle  of  their  own 
families  or  descendants.  It  ought  not,  however,  to  discourage 
us.  Our  profession  is  not  a  lottery — life  is  not  a  lottery.  The 
moral  as  well  as  physical  universe  is  governed  by  Law.  The 
duty  of  every  being  possessed  of  reason  and  conscience,  is  to 
improve  the  opportunities  he  may  enjoy,  in  preparation  for  the 
responsibilities  he  may  be  called  on  to  assume  and  bear.  It  is 
only  thus  that  he  can  hope  to  possess  the  contentment  which 
flows  from  a  conscience  at  peace  with  itself — it  is  thus  only  he 
can  be  assured  that  he  can  and  will  fill  that  measure  of  useful¬ 
ness  to  his  family,  his  country,  and  mankind,  which  is  the  true 
aim  of  an  honourable  ambition. 

The  profession  of  the  Law  demands  the  heart  of  him  who 
would  succeed  in  it.  He  who  does  not  love  it,  and  is  not  in 
earnest  in  the  pursuit,  had  better  abandon  it.  The  highest 
standard  of  professional  attainment  must  be  his  aim ;  and  no 
means  are  to  be  despised,  which  can  aid  in  the  accomplishment 
of  that  purpose.  An  important  mean  is  such  an  association  as 
the  Law  Academy  of  Philadelphia.  The  object  of  its  members 
is  mutual  improvement,  by  exercises  calculated  to  excite  curio¬ 
sity,  stimulate  application,  cultivate  address,  and  test  their  pro¬ 
gress  in  their  studies.  Nothing  tends  more  to  strengthen  the 
mental  faculties  in  a  course  of  training,  than  contest  and  colli- 
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sion  with  other  minds  engaged  in  the  same  pursuit.  One  of 
the  sages  of  the  law  has  said,  that  “converse  is  the  life  of 
study and  Lord  Keeper  Guilford  remarks,  “  I  read  many 
things  which  I  am  sensible  I  forgot,  but  I  found  withal,  that  if 
I  had  once  talked  over  what  I  had  read,  I  never  forgot  that.” 
Cultivate,  gentlemen,  the  opportunities  here  afforded  you  for 
intellectual  and  professional  advancement;  my  word  for  it,  you 
will  never  regret  it.  In  the  more  serious  contests  of  the  forum, 
you  will  feel  and  acknowledge  the  value  and  importance  of  the 
gymnics  of  the  Academy. 


